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IN THE COURT OF APPEALS OF THE STATE OF UTAH
GENRICH YANOVSKY, and
RAISA YANOVSKY, his wife,

i
i

Plaintiffs/Respondents, :
:

Case No. 880232-CA

i

VS.

ALLISON L. NOWELS, and
ELEANOR S. NOWELS, his wife,
Defendants/Appellants.

j
s
:

APPELLANTS' OPENING BRIEF
Appeal from Judgments of the Third Judicial District
Court of Salt Lake Countyf State of Utah
The Honorable Homer F. Wilkinson, Judge
STATEMENT OF JURISDICTION
This Court has jurisdiction to hear this matter pursuant to
the provisions of §78-2a-3(2)(h) Utah Code Ann., 1953 (1987 Supp.),
and Rule 3 of the Utah Rules of Appellate Procedure.
PRELIMINARY STATEMENT
The Appellants/Defendants Nowels will be referred to herein
as

the

"Nowels";

the

Respondents/Plaintiffs

referred to herein as the "Yanovskys."
of Record.

Yanovsky

will

be

"TR" refers to Transcript

"R" refers to Record, and "Ex." refers to Exhibit
NATURE OF THE CASE

This is an action seeking a determination of rights of the
parties
parties.

under

certain

agreements

executed

by

and

between

the

DISPOSITION IN LOWER COURT
Prior to commencement of trial and upon Motions for Summary
Judgment filed by both parties hereinf the trial judge ruled, as a
matter

of

interest

law, that
on

the Yanovskys were only obligated

the unpaid

balance

after

the reduction

to pay

of Thirty

Thousand Dollars ($30,000.00) from the principal as of September 5,
1985.

A

Judgment

and

Order

in

favor

of

the

Yanovskys was

subsequently entered on December 4, 1987.
STATEMENT OF ISSUES
PRESENTED FOR REVIEW
1.

Whether the trial court committed error in ruling, as a

matter of law, that the terms of the September, 1985, agreement
should not be enforced as written.
2.

Whether the trial court committed error in ruling, as a

matter of law, that the balloon payment should first be applied to
reduce

the principal

and

that

the subsequent

monthly

payments

should be applied to the remaining interest and principal.
STATEMENT OF FACTS
The Respondents, Genrich and Raisa Yanovsky, instituted an
action in the Salt Lake County District Court on or about April 24,
1986, for the purpose of seeking a determination of rights of the
parties

under

parties.

certain

agreements

executed

by

and

between

the

Said Complaint is filed under Civil No. C86-3123 in the

office of the Clerk of the Court, Third Judicial District Court in
and for Salt Lake County, State of Utah. (R. 2-14)
The
property

by

subject

of

the Nowels

the

action

arose

from a sale of real

to the Yanovskys on or about February
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3, 1982.

Said property is located at 1230 East Brekenridge Drive,

Salt Lake County, Utah.
the

Nowels,

who

The Yanovskys purchased this property from

thereupon

delivered

a

Warranty

Deed

on

the property to the Yanovskys.
Also, on February 3, 1982, the Yanovskys executed a Trust
Deed Note to the Nowels promising to pay to the Nowels the sum of
Fifty-Five Thousand Seven Hundred Dollars ($55,700.00) as payment
for the property.

This sum was to be paid in monthly installments

of Four Hundred Eighty-Nine Dollars ($489.00) per month beginning
on April 1, 1982, and ending on October 1, 1989.

In addition to

the monthly payments of $489.00, the Yanovskys agreed to pay to
the

Nowels

a

balloon

payment

of

($30,000.00) on or before March 1, 1987.

Thirty

Thousand

Dollars

A copy of the Trust Deed

Note is attached hereto as Exhibit "A" (R. 7) and by reference
incorporated herein.
The Trust Deed Note executed by the Yanovskys was secured
by a Trust Deed of the property executed by the Yanovskys on
February

3,

1982.

Attached

to

the

Trust

Deed

Note

was an

amortization schedule setting forth the payments to be made by
the Yanovskys to the Nowels. (R. 9-11)
Following

negotiations

between

them,

the Yanovskys and

the Nowels on or about September 5, 1985, executed an agreement
whereby

the Yanovskys agreed to pay to the Nowels the sum of

Twenty-Five Thousand Dollars ($25,000.00) in consideration for a
Five Thousand Dollar ($5,000.00) reduction in the Thirty Thousand
Dollar ($30,000.00) balloon payment due under the provisions of the
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Trust Deed Note on March 1, 1987.
the

payment

September

schedule

beginning

The parties further agreed that
with payment

number

41 due on

1, 1985, would remain exactly in force as originally

written with no further changes or exceptions.

A copy of the

September 5, 1985 agreement is attached hereto as Exhibit "B" (R.
12) and by reference incorporated herein.
Subsequent to the September/

1985, agreement, a dispute

arose between the parties concerning the application of the balloon
and monthly payments toward interest and the principal balance.
The Yanovskys commenced this action, asking the court to rule that
the monthly payments of $489.00 be applied toward principal and
interest

after

the

balloon

principal amount. (R. 2-14)

payment

has

been

applied

to

the

The Nowels contended that the original

payment and amortization schedule be left unchanged pursuant to the
terms of the September, 1985, agreement. (R. 15-18)
During the pendency of the action, each of the parties
filed a Motion for Summary Judgment•

The Nowels asked the court to

dismiss the action on the grounds that there was no basis for
allowing

the

Yanovskys

to

September, 1985, agreement.

avoid

their

obligation

under

the

The Yanovskys asked the court to

rule that their obligation under the September, 1985, agreement
consisted
payment

of

payments

of Twenty-Five

of

$489.00 per month

Thousand

Dollars

after

the balloon

($25,000.00) was first

applied to reduce the principal balance by Thirty Thousand Dollars
($30,000.00). (R. 45-52)
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The court conducted hearings relative to said issues and
rendered an Order and Judgment on December 4, 1987, ruling, as a
matter

of

interest

law, that
on

the

the Yanovskys were only obligated

unpaid

balance

after

the reduction

to pay

of Thirty

Thousand Dollars ($30,000.00) from the principal as of September 5,
1985.

A copy of the Order and Judgment dated December 4, 1987f is

attached hereto as Exhibit n C M (R. 108) and by this reference made
a part hereof.
This ruling was made in spite of the language contained in
the September, 1985, agreement.

Thereafterf the Nowels filed their

Notice of Appeal, dated January 4, 1988, a copy of which is annexed
and attached hereto as Exhibit "D" (R. 113) and by this reference
made a part hereof.
SUMMARY OF ARGUMENT
The Nowels and the Yanovskys entered into an arm's length
agreement to modify the original sales contract.

That modification

spelled out in clear and concise language that in exchange for
the Yanovskys1 making the balloon payment approximately eighteen
months

early,

the

Nowels would

discount

that payment

by Five

Thousand Dollars ($5,000.00) reducing it from Thirty to Twenty-Five
Thousand Dollars.
The

modification

agreement

further

specified

that

the

original contract would remain in effect in all other respects.
This included the original amortization schedule.
modification

of

the

schedule

and

it

is the

There was no

Nowels1

position

that the trial judge committed error in ruling, as a matter of law,
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that the interest payments should be made after the reduction of
Thirty Thousand Dollars ($30,000.00) from the principal balance.
Such a ruling is contrary to the agreement freely entered into by
the parties.
ARGUMENT
POINT I
ABSENT A SHOWING OF MISTAKE, FRAUD, OR
MISREPRESENTATION THE PARTIES TO A WRITTEN
AGREEMENT HAVE A LEGAL OBLIGATION TO COMPLY WITH
ITS PROVISIONS AND ARE BOUND BY IT,
Whenever

a

question

or

dispute

arises

over

a written

agreement, the first source of inquiry must be the document itself,
considered in its entirety, Hal Taylor Associates v. Union America,
Inc., 657 P.2d 743, 749 (Utah, 1982).

It is apparent that this

rule was not applied by the trial court when it made its ruling.
Referring to the modification agreement of September 5, 1985, it
reads in pertinent part:
"It is further agreed by both parties to the original
contract that the payment schedule starting with payment
number 041 due September 1, 1985 will remain in force
exactly as originally written with no further changes or
exceptions."
The original agreement contained provisions for payment
including a detailed amortization schedule specifying the amounts
of interest and principal to be paid by the Yanovskys.

The above

quoted language makes it abundantly clear that the payment schedule
was to remain the same.
As the Court in Union America, Inc. pointed out:
"It is a long standing rule in Utah that persons dealing at
arm's length are entitled to contract on their own terms
without the intervention of the courts to relieve either
party from the effects of a bad bargain."
Id, at 749
(citations omitted).
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In this case, the Yanovskys have sought and received intervention
from the trial court which relieved them of their obligations under
the contract*

This action by the trial court is contrary to public

policy and contrary to the rule enunciated in Union America.
the Court further pointed out in that case:

As

"This Court will not

rewrite a contract to supply terms which the parties omitted."

Id

at 749.
In the present case, the trial court not only rewrote the
contract, but it changed terms which were in the contract and not
omitted by the parties.
to

The agreement made it clear that the

provisions

relative

the

payment

schedule

unchanged.

However, the trial court ruled that the balloon payment

changed the amortization schedule completely.

were

to be left

A court has no power

to strike down one clause of a contract and insert another unless
the elements necessary for reformation are present.

Moffat Tunnel

Improvement Dist. v. Denver & S.L. Ry. Co., 45 F.2d 715 (10th Cir.,
1930) cert, denied, Moffat Tunnel Improvement Dist. v. Denver &
S.L. Ry. Co., 283 U.S. 837, 51 S.Ct. 485, 75 L.Ed. 1448.

While

this action is not a suit for reformation, the ruling by the trial
court had the legal effect of reforming the contract between the
parties.

In order to allow reformation of a written agreement

there must be either a showing of mutual mistake of the parties, or
a showing of fraud or misrepresentation by one of the parties
toward the complaining party.

Thompson v. Smith, 620 P.2d 520, 523

(Utah, 1980), 66 Am. Jur. 2d, Reformation of Instruments, §12. See
also, Rasmussen v. Olsen, 583 P.2d 50 (Utah, 1978).
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There is absolutely no evidence or allegations of fraud,
misrepresentation, or mistake in this case.

There is nothing which

indicates that the parties were dealing at other than arm's length.
However, the trial court made its ruling without stating any of the
above grounds as the basis for its decision.
In the case of Otteson v. Malone, 584 P.2d 878, 880 (Utah,
1978) the court stated that "a written contract duly entered into
should be regarded with some sanctity; and its commitments can only
be overcome by clear and convincing evidence."

In that case, the

lessors of property sought to have the court invalidate a provision
of

the

lease granting

property.

the

Negotiations

lessees

were held

an option
between

to purchase the

the parties and an

attorney was retained to draft the lease agreement.

One of the

lessors was too ill to attend the consultation with the attorney
and the other was unable to hear what went on because his hearing
aid malfunctioned.

The Supreme Court granted specific performance

of the option provision stating that the lessors, who had been
present at prior negotiations and had had an opportunity to read
the lease agreement before signing it, had failed to prove by clear
and convincing evidence that they had not understood and agreed to
the contract.
The

Yanovskys

both

had

the

opportunity

to

read

the

modification agreement before signing it and both acknowledged that
they understood the payment provisions would remain the same.

In

the deposition of Respondent, Genrich Yanovsky, he stated that he
understood the payment schedule would continue as specified by the
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original amortization schedule (Genrich Yanovsky deposition, page
18).

With this understanding, Respondent, Yanovsky, signed the

agreement anyway and continued making the same payments as he had
in the past.

(Genrich Yanovsky deposition, page 26).

In the

deposition of Raisa Yanovsky, she was asked, referring to the
September 5, 1985 agreement:
"Q. And you signed this agreement, did you not?"
"A. Yes."
"Q. Did you discuss it with him at the time?"
"A. Yes."
"Q. Was there any misunderstanding in your mind about what
it said?"
"A. No."
"Q. And you knew what it said then?"
"A. Right." (Raisa Yanovsky deposition, pages 4 and 5 ) .
This information was submitted to the trial court which granted
Summary Judgment to the Respondents despite Respondent's admission
that he clearly understood

the agreement changed

regard to the payment schedule.

nothing with

Furthermore, the Affidavit of the

Respondent which was submitted to the trial court was conclusionary
in nature and not in keeping with his earlier testimony. (R. 70)
It is apparent that the Affidavit is clearly self serving and was
submitted

only

to

bolster

Respondent's

claim

against

the

Appellants.
POINT II
THE PARTIES TO A CONTRACT MAY SPECIFY
HOW PAYMENTS OF INTEREST AND PRINCIPAL
WILL BE ALLOCATED.
With regard to partial payments on interest bearing notes,
several

jurisdictions

States Rule."

have adopted what

is called the "United

This topic is covered by 45 Am. Jur. 2d, §99, page

88, and provides in pertinent part:
-9-

"In applying partial payments to an interest-bearing debt
which is due, the rule known as the "United States rule,"
is that in the absence of an agreement or statute to the
contrary, the payment should be first applied to the
interest due.
If the payment exceeds the interest, the
surplus goes toward discharging the principal, and the
subsequent interest is to be computed on the balance of the
principal remaining due. If the payment falls short of the
interest, the balance of interest is not generally added to
the principal so as to produce interest, but interest
continues on the former principal until the period when the
payments, taken together, exceed the interest due, and then
the surplus is to be applied toward discharging the
principal, and interest is to be computed on the balance as
aforesaid. This is the general rule, and in some states
has been confirmed by statute, and it is equally applicable
whether the debt is one which expressly draws interest, or
on which interest is given in the name of damages, but the
rule does not apply in the case of usurious interest.
(Emphasi s added.)
In the present case, there is a written agreement which
deviates

from

the

general

rule

or

"United

States Rule."

By

agreement, the Respondents and Appellants agreed that a balloon
payment would be made in the amount of Twenty-Five Thousand Dollars
($25,000.00) approximately

eighteen months

before

the

original

Thirty Thousand Dollar ($30,000.00) balloon payment was due.

The

consideration for this early payment was the Five Thousand Dollar
discount.

The parties further agreed that all other provisions of

the original promissory note would remain the same; including the
payment schedule.
The trial court failed to recognize this exception to the
"United

States Rule" and by its ruling reformed the agreement

between the parties.

As previously discussed, such reformation was

groundless and runs contrary to the terms of the agreement which
was freely entered into by the parties.
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CONCLUSION
Based upon the foregoing arguments, the Appellants contend
that there was no evidence of fraud or mistake by the parties which
would justify the trial court's ruling.
court's ruling

Furthermore, the trial

interfered with the written agreement which was

freely entered into by the parties.
With regard to allocation of the payments, the parties were
free to and did execute a valid agreement specifying how they were
to be applied.
The rulings of the trial court, as pointed out previously,
are not consistent with the prevailing law, or otherwise supported
by

the

evidence

proffered.

Based

hereinabove, we respectfully

upon

urge that

the authorities cited
the ruling

and

summary

judgment of the trial court be reversed, that the cause be remanded
for appropriate proceedings on the issues discussed herein, and
that these Appellants be awarded their costs, attorney's fees, and
such other and additional relief as this Court may deem appropriate
and just in the premises.
STLO^*^

DATED this ,?*> day of

1988.

:TPOTJ
RESPECTFULLY
SUBMITTED:
F. ROBERT BAYLE
BAYLE, HANSON, NELSON & CHIPMAN

By: 7* n^^-^A

I

Attorneys for Appellants
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CERTIFICATE OF SERVICE
I hereby certify that I hand delivered four copies of the
foregoing BRIEF OF DEFENDANTS-APPELLANTS to Thomas R. Duffin, Esq.,
of JENSEN, DUFFIN, DIBB & JACKSON, attorneys for PlaintiffsRespondents, at 311 South State Street, Suite 380, Salt Lake City,
Utah, 84111, on this 3rd day of May, 1988.
BAYLE, HANSON, NELSON & CHIPMAN

By; -/ / u.H^SC73n

. . Cc_

F. ROBERT BAYLE ^J
Attorney for Defendants-Appellants
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"ADDENDUM"
EXHIBIT "A":

Trust Deed Note

EXHIBIT "B":

September 5, 1985 Agreement

EXHIBIT "C":

Order and Judgment

EXHIBIT "D":

Notice of Appeal
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11VU01

UliliU

INUlli

DO NOT DESTROY THIS NOTE: When paid, this nole, with Trust Deed securing same, must be surrendered
to Trustee for cancellation, before reconveyance will be made.

lJ5 A 700..00

_

_

....Sal.t..Lake„Cj.tyJI

Utah

...februarx..3

f

\%M.

FOR VALUE RECEIVED, the undersigned, jointly and severally, promise to pay to the order of

ilUI$QN..ii...^^

js.Jjaln.t..tenM!ts.^^
FIFJY_FIVE: THOUSAND SEVEN. JJM9H.9 J . ? 1 M ] 0 0 " "
March 1 7 1982
together with interest frora/dWeXat the rate of
t?H
the unpaid principal, said principal and interest payable as follows:

DOLLARS ( I 55,700.00
per cent ( J "

)f

'
%) per annum on

$489.00 due monthly, beginning April 1 , 1982, and the same amount due on the 1st day
of each consecutive month thereafter u n t i l October 1 , 1989, at which time the entire
unpaid p r i n c i p a l balance together with accrued interest shall be paid.
In addition to the above payments, buyer agrees to pay a balloon payment of $30,000.00
on or before March 1 , 1987.

Each payment shall be applied first to ^ r u e d in te^st andj f ^ b^nc.c ^ ^ e ^ d u c l i o n of principal. Any
such installment not paid when due/shall bear interest thereafter at the rate of .^A.9.l!.!.hhJ.i
per
v
cent ( .lfi..%) per annum until paid. C - / '/
If default occurs in the payment of said installments of principal and interest or any part thereof, or in
the performance of any agreement contained in the Trust Deed securing this note, die holder hereof, at its
option and without notice or demand, may declare the entire principal balance and accrued interest due and
payable,
If this note is collected by an attorney after default in the payment of principal or interest, either with
or without suit, the undersigned, jointly and severally, agree to pay all costs and expenses of collection including
• reasonable attorney's fee.
The makers, sureties, guarantors and endorsers hereof severally waive presentment for payment, demand
and notice of dishonor and nonpayment of diis note, and consent to any and all extensions of time, renewals,
waivers or modifications that may be granted by the holder hereof with respect to the payment or other provisions o! this note, and to the release of any security, or any part thereof, with or without substitution.
i
Second
•' This note is secured by a Trust Deed of even date herewith.
Lot 202, Chevy Chase No. 9
also known as
1230 East. Brekenridge
Salt Lake C i t y , Utah

/•
.•
\...£<v>.:^.<.:^.

x

y
, *
hLu.<LLuA?£

1

BLANK NO.

8 1 3 (>) CCM n o co. — axis so a«oo CAST — • A L T UAKC CITY

EXHIBIT "A"

September 5, 1985

This agreement dated September 5, 1985 between Genrich
Yanovsky, and Raisa Yanovsky, and Allison L. Nowels and Eleanor
S. Nowels is as follows:
Whereas, Genrich Yanovsky and Raisa Yanovsky owe a payment
of $30,000.00 on the second trust deed dated February 3, 1982
to Allison L. Nowels and Eleanor S. Nowels on March 1, 1987?
The Yanovsky's agree to pay the Nowels' $25,000.00 on September
5, 1985 in consideration for a $5000.00 reduction of the $30,000.00
payment due March 1, 1987.
It is further agreed by both parties to the original
contract

that the payment schedule starting with payment

number 041 due September 1, 1985 will remain in force exactly
as originally written with no further changes or exceptions.

^Cjg^r^r*™*^

ALLISON L. NT)WELS

date

ELEANOR S. NOWELS

date

GENRICH

date

YANOVSKY

/L-o-iSrv
RAISA

"jquCirSL'lJj

YANOVSKY

? • / /- J
date

EXHIBIT "B"

I F I S WHO I
• s 5^?r*'

i

PILED f N O © * * OFFICE
SiiULste County Utah

Deputy Clerk

THOMAS A. DUFFIN (0927)
JENSEN, DUFFIN, DIBB & JACKSON
Attorney for Plaintiffs
311 South State, Suite 380
Salt Lake City, Utah 84111
Telephone: (801) 531-8020
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT, IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
GENRICH YANOVSKY and
RAISA YANOVSKY, his wife,

3 ^ / V ^ / 3 /!/,>< 6I6>9
ORDER AND JUDGMENT

Plaintiffs,
vs.
ALLISON L. NOWELS and
ELEANOR S. NOWELS, his wife,

Civil No. C86-3123
Judge Homer F. Wilkinson

Defendants,
The above entitled matter having come on regularly for
hearing before

the Honorable Homer F. Wilkinson, one of the

judges of the above entitled court, on the 30th day of October,
1987, at 9:00 a.m., on the defendants1 Objection to the Order and
Judgment previously filed with the above entitled court.

Thomas

A. Duffin appearing for and on behalf of Genrich Yanovsky and
Raisa Yanovsky and F. Robert Bayle appearing for and on behalf of
Allison L. Nowels and Eleanor S. Nowels and the parties having
stipulated in open court on July 13, 1987, at 8:30 a.m. that the
defendants' motion for summary judgment would also be treated as
a joint motion for summary judgment by and on behalf of both of

EXHIBIT "C"

-2the parties and at which time the court examined the following
documents:
1.

The Deposition of Genrich Yanovsky which was duly

2.

The Affidavit of Genrich Yanovsky which was duly

published.

filed in the above entitled matter.
3.

The Trust Deed Note of February 3, 1982, filed in

the above entitled matter.
4.

The Agreement of September 5, 1985.

5.

The Amoritization Schedule of the parties attached

to the Affidavit in Opposition to Motion For Summary Judgment.
The court, based on the Stipulation of the parties that
the above entitled Motion for Summary Judgment could be^d^cided
upon

the

following

above^listed

documents,

ruling

upon

ba^ed

affidavits:
1.

the

the
above

N.

court
l^s^ed

npw

makes

the

documents

and

>/

,

That it wasNthe irftent of the parties and the

agreement of the parties, mn'sukt to the agreement of September
5, 1985, that plaintiffs would receive a reduction of $5,000 for
the early paymentjtft

$25,000 on the barioon payment which was due

March 1, 1 9 8 6 > /
Ji.

That

>v
the

parties

in

using

thKterm

"payment

schechj^e" in the agreement dated September 5, 1985, inhsqded that
the monthly payments of $489.00 would continue each mont^vbut

-3that fV|p infprp^t—nr-nl^T
yweiil had iit^fe-4££&n

ORDER and JUDGMENT
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the
plaintiffs, Genrich Yanovsky

and Raisa Yanovsky!s Motion for

Summary Judgment is in all respects granted and the defendants,
Allison

L. Nowels

and Eleanor

S. Nowels Motion

for Summary

Judgment is denied.
IT IS FURTHER ORDERED that the plaintiffs1 payment of
$25,000.00 made pursuant to the Agreement of September 5, 1985,
providing for a reduction of $30,000.00 in principal will result
in that the defendants' obligation under the terms of the Trust
Deed Note of February 23, 1982, is reduced by that amount as of
September 5, 1985, and that the defendants' obligation to pay
interest will be only on the unpaid balance after the reduction
of $30,000.00 on principal as of September 5, 1985Dated this

H

day of ** **s>
BY THE COURT:

1987.

-4MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy
of the foregoing Order and Judgment to:
F. Robert Bayle
Attorney for Defendant
1300 Continental Bank Building
Salt Lake City, Utah 84101
postage prepaid, this

bP9257

•>

day of Ql -fr*!**-', 1987.

5... - i - *
HI. *y,-?\U

1

JAM

F. ROBERT BAYLE
Bar No. 248
BAYLE, HANSON, NELSON & CHIPMAN
Attorney for Defendants
1300 Continental Bank Building
Salt Lake City, Utah 84101
Telephone: (801) 364-3627

i2S^£-

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
GENRICH YANOVSKY and
RAISA YANOVSKY, his wife,

VS.

:
i
1
!

Civil No. C86-3123

ALLISON L. NOWELS and
ELEANOR S. NOWELS, his wife,

:[
:

Judge Homer F. Wilkinson

Plaintiffs,

Defendants.

NOTICE OF APPEAL

:

NOTICE IS HEREBY GIVEN that defendants, Allison L. Nowels
and Eleanor S. Nowels, hereby appeal to the Supreme Court of the
State of Utah, from the Order and Judgment in this action dated
December 4, 1987, and entered by the District Court of the Third
Judicial District of Salt Lake County, State of Utah, on that
same date, and from all prior rulings, decisions and orders of
the above entitled Court in this matter.
DATED this 4th day of January, 1988.
BAYLE, HANSON, NELSON & CHIPMAN

f. Robert'
Attorneys fof Defendants
1300 Continental Bank Building
Salt Lake City, Utah 84101

EXHIBIT "D

CERTIFICATE OF MAILING
This is to certify that a true and correct copy of
the foregoing Notice of Appeal by defendants was mailed, postage
prepaid, to the following counsel of record this 4th day of
January, 1988.
Thomas A. Duffin
311 South State Street, Suite 380
Salt Lake City, Utah 84111
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